
 

 

 

SCOTTISH TRADES UNION CONGRESS 
 

Response to Ministry of Justice Consultation 
On Charging Fees in Employment Tribunals and 

 Employment AppealsTribunals 
 
Introduction 
 
The STUC is Scotland’s trade union centre.  Its purpose is to co-
ordinate, develop and articulate the views and policies of the trade 
union movement in Scotland; reflecting the aspirations of trade 
unionists as workers and citizens.   
 
The STUC represents over 652,000 working people and their 
families throughout Scotland. It speaks for trade union members in 
and out of work, in the community and in the workplace.  Our 
affiliated organisations have interests in all sectors of the economy 
and our representative structures are constructed to take account 
of the specific views of workers with disabilities, women members, 
young members, Black/minority ethnic members, LGBT members, 
as well as retired and unemployed workers.   
 
We believe that all workers who feel they have suffered 
detrimental treatment at the hands of their employers should have 
the right to legal recourse, whether that is for injuries suffered, or 
their employment rights having been breached.  Furthermore, the 
STUC believes that access to our justice system to seek that 
recourse should be free at the point of delivery, to ensure that 
everyone had the opportunity to exercise their human right to a fair 
hearing. 
 
The STUC is concerned that the Ministry of Justice has restricted 
the remit of this consultation purely to stating a preference 
between two options for an appropriate charging structure and 
does not seek comment on the principle of charging for individuals 
to exercise their rights to justice. 
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The STUC is of the opinion that these proposals are contrary to 
natural justice as defined by precedents set in the European Court 
of Human Rights: 
 
 “…everyone who is party to (criminal or civil) proceedings shall 
have a reasonable opportunity of presenting his[or her] case or the 
court under conditions which do not place him [or her] at 
substantial disadvantage  vis a vis his[or her] opponent” per 
Dombo Beheer  BV  v The Netherlands 919940 18 EHRR 478 and 
SH v Finland (App no 28301/30) where the European Court of 
Human Rights commented “one of the elements of the broader 
concept of a fair trial is the equality of arms, which requires each 
party to be given a reasonable opportunity to present his or her 
case under conditions that do not present him or her at a 
substantial disadvantage vis-à-vis his opponent”  
 
The STUC believes that adopting a fees system, where one party 
has to potentially pay far higher fees than the other, risks placing 
claimants at a significant disadvantage. 
 
Our domestic courts have also taken similar views and we would 
refer you towards the following case law; Case C-261/95 Palmisani 
v INP (1997), Levez v Jennings (Harlow Pools) Ltd (1998) and 
indeed C—78-98 Preston v Wolverhampton NHS Trust (2000 )  
 
The consultation seeks to justify introducing charges by arguing 
that the Civil Courts have moved towards charging for accessing 
justice. However, the STUC has always argued against partial or 
full cost recovery for accessing courts and will continue to do so. 
We do not and could not support any policy that seeks to deny 
justice to those wishing to seek redress for harm done to them; in 
the case of employment tribunals a breach of employment rights.  
The consultation document justifies the introduction of charges as 
being necessary to “prevent waste through excessive or badly 
targeted consumption”. 
 
The STUC disputes the assumption that the cost of delivering 
justice at employment tribunals is excessive and it is clear that 
there have been significant efforts to modernise the service to 
ensure that more claimants seek to resolve issues earlier through 
conciliation and, where a hearing is necessary, that it is held far 
more timeously that in previous years. 
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We would also disagree that the “consumption” of the service is 
badly targeted and it is a growing myth that unmeritorious claims 
consume excessive amounts of administrative and judicial time, or 
at least to any greater extent than any other dispute resolution 
process and no evidence is presented in the consultation to 
suggest this is the case. 
 

Question 1 – Are these the correct success criteria for 
developing the fee structure? If not, please explain why.  

In the foreword, the argument is put forward that fees should be 
introduced to reduce the burden on the taxpayer of funding a 
system that the majority of individuals will never require to access. 
The aim in the success criteria to recover a contribution from users 
is particularly concerning to the STUC and our affiliates. As we 
have seen in the Civil Courts, we believe those wishing to access 
Employment Tribunals or the Employment Appeals Tribunals will   
be faced with increasing costs in the future, as undoubtedly there 
will be moves towards full cost recovery. 

We would also argue that the fee structure being proposed under 
either option is weighted heavily against claimants and we feel that 
the consultation does not take account of the fact that there are 
adequate safeguards in place to protect against unmeritorious 
cases.  We are concerned that the Government and business 
organisations continue to focus on unmeritorious claims as being a 
burden on the Employment Tribunal system without 
acknowledging the impact and subsequent cost of arranging 
hearings, where employers have refused to settle claims that 
should have settled, other than for the unreasonable actions of the 
respondents.   

There are existing options within the tribunal system to ensure the 
claimant is discouraged from proceeding with vexatious claims, 
such as strike out and awards of costs against the unsuccessful 
claimant.  The latter also allows for financial sanctions to be placed 
on respondents who mount vexatious defences. 

Our concern is that, irrespective of what option is used, as the fees 
are largely being imposed on the claimants, employers will be less 
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likely to settle cases at an early stage, waiting instead to see if the 
claimant has the financial resources to proceed with a hearing. 

The STUC would question why, when developing the criteria, there 
has been no consideration given to placing a financial 
consideration on respondents not to continue with unmeritorious 
defences. 

Question 2 – Do you agree that all types of claims should 
attract fees? If not, please explain why.  

The STUC does not believe that any claim should be subject to a 
fee, especially when employment tribunal statistics quite clearly 
indicate that, contrary to the belief of the Government, there is a 
willingness on behalf of claimants to resolve disputes without the 
necessity for a hearing 

Question 3 – Do you believe that two charging points 
proposed under Option 1 are appropriate? If not, please 
explain why.  

Far from focusing the mind of claimants on the merits of the case, 
we believe that many unrepresented claimants, especially those 
who have lost their jobs as a result of their employer’s actions, will 
be wary of committing £200 of their household budget to meet the 
costs of seeking justice through the employment tribunal system.   
 
The STUC would also disagree with any suggestion that paying a 
smaller amount up front would allow the individual to save to meet, 
what we would suggest is an unreasonable hearing fee of £1000.  
Our concern would be that some claimants may not qualify for 
remission at a level that would allow them to proceed with perfectly 
legitimate claims; claims that, had they proceeded, may have 
established case law. 
 
As a result, we feel that the whole principle of charging fees, as 
outlined in the introduction, could potentially be in breach of Article 
6 of the European Convention of Human Rights. We are 
concerned that on page 19 of the consultation document it 
suggests that there is currently no research to “provide a reliable 
assessment of the impacts of charging fees specifically on 
employment tribunal users”.  However, on page 58 of the impact 
assessment, the Government states that it believes its “Human 
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Rights obligations are met by the proposed fee rates and system 
of fee remissions”. 
The STUC would have hoped that the Government would have 
carried out the research to measure the likely impact of the 
introduction of fees and presented this in support of what amounts 
to an empty assertion that the changes proposed satisfy Article 6 
and the right for any individual to a fair hearing in civil proceedings.   
 
The consultation document also states that the Government feels 
that at “the proposed fee rates” it will have met its Human Rights 
obligations.  However, in the early pages of the consultation, there 
are numerous references to these fees being the levels set at 
commencement, being indicative and, therefore, not finalised.  
 
We believe that by the inclusion of so many potentially variable 
factors in this consultation, the Government is commencing a 
journey towards full cost recovery and, should this happen, we are 
not so sure the confident stance that their Human Rights 
obligations have been met will be justified and may be open to 
challenge. 
 

Question 4 – Do you agree that the claims are allocated 
correctly to the three Levels (see Annex A)? If not, please 
identify which claims should be allocated differently and 
explain your reasons.  

The STUC has no comment to make to this particular question. 

Question 5 – Do you think that charging three levels of fees 
payable at two stages proposed under Option 1 is a 
reasonable approach? If not, please explain why.  

The STUC would be concerned that imposing charges for Level 
One cases will only serve one purpose; claimants will not take 
cases for the jurisdictions within this level.  We also have concerns 
at the level of fees being suggested for Level 2 cases when 
compared to the settlement received for cases in this band. 
Statistics published by the Ministry of Justice show that for unfair 
dismissal, 52% of all cases settle for under £5000 and 28% settle 
for less than £2000.  It appears inconceivable that anyone, not in 
receipt of remission, would proceed with a claim, incur the financial 
cost and the associate stress, knowing that, if they win, they are 
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likely to receive such a small settlement and, if they lose, they will 
be substantially out of pocket. 
 
We strongly disagree that this will focus the mind of claimants as 
to the worth of their claim.  We are of the view that the simple 
economics of the proposals will discourage legitimate claims, 
denies access to justice and amounts to a breach of natural 
justice, as the claimant bears responsibility for the majority of the 
fees proposed. 
 

Question 6 – Do you agree that it is right that the 
unsuccessful party should bear the fees paid by the 
successful party? If not, please explain why.  

We would agree that it is right that the unsuccessful party bears 
the fees of the successful party.  However, the consultation does 
not take into account the situation when an employer fails to follow 
an order made by the tribunal which appears to be an increasing 
problem.  If the respondent had to lodge an equivalent fee, then 
the claimant’s fee could be returned and the respondent’s retained 
to meet the cost of the hearing. 
 

Question 7 – Do you agree that it is the claimant who should 
pay the issue fee and, (under Option 1), the hearing fee in 
order to be able to initiate each stage of the proceedings? If 
not, please explain why.  

We would suggest that to ensure equality of arms, both parties 
should have to lodge fees with the tribunal and only the successful 
party would have their’s returned.  The Ministry of Justice makes 
reference a number of times to the fee charging structure in the 
Civil Courts as being the model on which these proposals are 
based.  The STUC believes the position in relation to fees in the 
Scottish Civil Justice system should be adopted, where each party 
to the action pays the fee at commencement of an action and this 
will be accounted for in the cost awarded against the unsuccessful 
party. 
 
The STUC believes this method of fee charging would be far fairer 
and would serve the same purpose of focusing the minds of both 
parties on the merits of the claim and the defence mounted both 
sides stood to lose their fees once the tribunal is complete.  This 
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would also ensure employers did not prolong defences on the 
suspicion that the claimant might not have the financial resources 
to progress a legitimate claim. 
 

Question 8 – Do you agree that these applications should 
have separate fees? If not please explain why.  

The STUC opposes the proposals to charge fees for a written 
judgement, as this has to be an integral part of the judicial process, 
not an add on, based on the ability to pay. This is another example 
of the Government seeking to generate income from the judicial 
process instead of providing recourse for those who have suffered 
as a result of their employer’s actions.  The STUC would question 
whether successful claimants would request written judgements for 
lower value claims, or for higher value claims with lower awards, if 
a charge is applied.  This would be particularly disappointing, as 
claimants are seeking justice, not purely compensation, and being 
in possession of a written judgement that can be considered at 
leisure as opposed to having the finding delivered orally, following 
what is undoubtedly a stressful process for the claimant, is entirely 
justified and there should be no additional charge for this service. 

In relation to an application for review of the tribunal judgement or 
decision, we are not clear how this would work in practice.  If a 
claimant is successful and this is overturned and the fees have 
been met by the respondent, does the claimant have to return their 
fee to the tribunal or the respondent?  The latter is unlikely to 
happen and we would suggest that, in some cases, it would be 
equally unlikely that the tribunals could recover the fee, as the 
claimant might not have the financial resources to do so. 

The STUC would also point out that, in the case of the protective 
awards, the fee would, we presume, be paid by the Government, 
due to the employer’s insolvency.  There appears to be no 
provision in the consultation to amend legislation to allow the 
Secretary of State to pay fees in such circumstances. 

Question 9 – Do you agree that mediation by the judiciary 
should attract a separate fee that is paid by the respondent? If 
not, please explain why.  

The STUC would doubt that respondents will participate in 
mediation, if a compulsory fee of £750.00 is introduced. 
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If a claimant has paid a Level 3 fee to proceed with a claim for 
discrimination under Option 1, they will have paid the issue fee of 
£250 and facing the further fee of £1000, if they want to proceed to 
a hearing.  It is unlikely the respondent will have any great 
enthusiasm to pay £750 for judicial mediation, especially if the 
case is unrepresented and it may be that the claimant, following 
careful consideration of the case, their financial circumstances and 
in the absence of access to remission, feels that is not financially 
viable to go to a hearing. 

We feel that many respondents will be prepared to take a gamble 
on this outcome and this proposal is more likely to discourage 
judicial mediation, rather than encourage this method of early 
dispute resolution. 

Question 10 – Do you agree that the HM Courts & Tribunals 
Service remission system should be adopted for employment 
tribunal fees across Great Britain? If not, please explain why.  

The STUC has no particular objection to the proposed system of 
remission, as we feel that if this fee charging structure has to be 
seen to be fair and not denying access to justice, then appropriate 
accommodation has to be made for those who are unable pay.  
However, the consultation has failed to consider the impact that 
adopting the HMCTS scheme of remissions, where most claims 
are subject to a time bar of three years to the employment tribunal 
system, will, we believe, cause problems that may result in 
claimants being unable to lodge claims, as they have not been 
able to confirm eligibility for remission. 

As stated earlier in this response, many claimants, including in 
represented cases are not in a position to lodge claims until very 
late in the time bar period.  There are a number of reasons for this, 
for example, claimants take time to assess their case, fully assess 
the chances of success, and/or discuss the merits with their trade 
union or other representatives before being in a position to lodge 
their claim form.  Even then, the claimant may well be advised to 
lodge the form, in order to protect their rights, while further 
discussions take place to consider the case. 
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The implementation of any remission system will require 
mechanisms to ensure that applications can be processed 
timeously and not be subject to any unnecessarily prolonged 
bureaucratic process, in order ensure time bars are met. 

 

Question 11 – Are there any changes to the HM Courts & 
Tribunals Service remission system that you believe would 
deliver a fairer outcome in employment tribunals? 

The STUC is concerned that the cap on remission level is too low 
and would only appear in the case of the cap for a single person in 
full-time employment to equate the National Minimum Wage rate.  
In reality, the NMW rate is still, in our opinion, poverty pay and we 
believe that the threshold should be increased to reflect the Living 
Wage Rate currently being adopted by a growing number of public 
sector employers. 

Question 12 – Do you agree with the fee proposals for 
multiple claims under Option 1? If not, please explain why.  

The STUC does not agree with the principle of charging fees in 
general but, as outlined in our response, the similar question on 
single claims and, given that the Government is intent on imposing 
charges on tribunal users, we would see the fee proposals for 
multiple claims under Option 1 being the option with which we 
would have least difficulty. 

The Ministry of Justice states that they would expect trade unions 
and representatives to meet the fees and seek payment at a later 
date from the claimant. This assumption appears to have been 
made without any pre-consultation or discussion and the STUC 
feels that the 12 week consultation period will not have allowed 
affiliates to accurately measure the impact of the imposition of 
fees, either for single, or multiple claims, and some prior 
engagement with the STUC, TUC and our affiliates. 

Our concerns with either fee structure, as they relate to multiple 
claims, are contained in paragraph 88 on page 33.  It is stated that 
at the issue stage the full fee is payable, or the case will not be 
listed.  This is perhaps not as problematic as the same position 
being adopted for multiple claims, as it is likely that the multiple 
claims will have been lodged by one or more unions on their 
behalf.  However, in the case of multiple claims, there are a 
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number of circumstances under which the parties to the multiple 
claims may change, some of which would mean that the trade 
union no longer had control over all the parties to the case, or 
responsibility for ensuring the full fee is paid. 

If, for example, a single unrepresented claim, or another multiple 
claim was added to an existing multiple claim brought by trade 
unions and do not pay the hearing fee by the due date, it states 
categorically that, if the full fee is not paid, then the hearing would 
not proceed and the set of claims could be struck out.  This is 
clearly not acceptable to the STUC that trade unions, whom the 
Government are expecting to meet their members’ fees could have 
their cases struck out due to non-payment of fees by others. 

Our view would be that, where individual claims or multiples are 
removed from an existing multiple claim, then there should be no 
detriment and we would also argue that, where an individual claim 
is removed from a multiple at the direction of the judiciary, it would 
be wrong to expect the individual to pay the hearing fee of up to 
£1250. 

Question 13 – Do you agree that the HM Courts & Tribunals 
Service remission system should be adopted for multiple 
claims? If not, please explain why.  

The STUC has no particular comment to make on this proposal. 

Question 14 – Do you agree with our approach to refunding 
fees? If not, please explain why.  

The STUC does not agree with the approach to refunding fees.  
We are deeply disappointed at the position the Ministry of Justice 
is adopting in relation to refunds that appear to condone delaying 
tactics by respondent at the expense of claimants.  The 
respondents, who, as stated earlier, do not have to pay a hearing 
fee, have no incentive to settle, and no financial sanctions if they 
refuse to access judicial mediation in suitable cases, but it is the 
claimant who stands to lose their hearing fee, if the respondent 
then settles once the case is listed. 

If the Ministry of Defence is intent on such a draconian policy of 
non-refundable fees, then the charging structure including refunds 
should equitable on both sides. This is the only way that there will 
be the same incentive on both parties to settle at an early date and 
ensure that the demands of natural justice are met. 
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Question 15 – Do you agree with the Option 1 fee proposals? 
If not, please explain why.  

We do not agree with the proposals for Option 1, but reluctantly 
accept that having a separate listing and hearing fee might go 
some way to ensuring that this exercise is not solely about income 
generation, with trade unions as the significant users of tribunals 
meeting the majority of the cost of providing a tribunal service that 
delivers benefits for all workers in the United Kingdom, not just 
trade union members. 

Question 16 – Do you prefer the wider aims of the Option 2 fee 
structure? Please give reasons for your answer.  

The STUC does not prefer the wider aims of Option 2, but this 
should not be taken as outright support for Option 1.  The aim of 
the second option is apparently to provide business with greater 
certainty over their maximum liability, while, at the same time, 
providing advice and support to individuals to manage their 
expectations and be better placed to assess the likely value of 
their case.  Trade unions have legal officers and external lawyers 
who value cases prior to lodging and they tell us that the proposals 
do not take into account the complex process arriving at a 
valuation, or the fact that the value of a case can increase as the 
case progresses and the anticipated loss to the claimant gets 
greater. 

Furthermore, the Ministry of Justice refers to concerns frequently 
raised by business stakeholders.  We would imagine that 
responsible businesses would take every step to ensure that they 
are not put in a position where their liability is tested and, if it is, 
they are in a position to seek advice through business or trade 
association or independent legal advisers.  The latter would cost 
money, but there is significant financial investment made by trade 
unions in the legal services, including representation, and we 
believe business should also invest in seeking a wide range of 
professional services, to ensure that they have adequate 
workplace policies in place and that they are adhered to by all, 
employers and employees alike. 
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The STUC believes that, in addition to listening to, and accepting 
the anecdotal evidence of business stakeholders, the Government 
should have spoken to trade unions as representatives of workers 
who have been harmed by employers. 

 

Question 17 – Do you think one fee charged at issue is the 
appropriate approach? Please give reasons for your answer 
and provide evidence where available.  

While we do not agree with either proposal although, out of the two 
put forward in the consultation, we feel that it is more appropriate 
to have two charging points than one. 

When individuals are seeking to resolve workplace disputes 
through the tribunals, claims are often lodged in order to protect 
the position of the claimant. In cases where the claimant is 
represented by a trade union, this allows for the unions and the 
member to give further consideration to the merits of the case and 
take a reasoned decision on whether to proceed or not. 

Additionally, trade unions are supportive of disputes being 
resolved at as early a stage as possible and we believe this is 
reflected in the fact that 80% of applicants to tribunals do not 
proceed to hearing.  The STUC believes that there is no 
justification in imposing a charge for hearings at the outset. 

Using the figures provided for unfair dismissals for 2010/11; of the 
total of 49,600, 12,300 were withdrawn and 20,500 settled through 
conciliation at ACAS.  The STUC estimates that, for unfair 
dismissal claims alone, the Ministry of Justice would stand to 
create an income stream of £9,840,000 for cases where no 
hearing is required and where the hearing fee is non-returnable. 

Question 18 – Do you think it is appropriate that a threshold 
should be put in place and that claims above this threshold 
attract a significantly higher fee? Please give reasons for your 
answer.  

We do not believe that a threshold should be put in place and 
there seems little or even no persuasive evidence put forward in 
the consultation to suggest that either objective will be met.  There 
also seems to be some confusion over the value of the claim and 
the eventual amount settled by the parties or awarded to a 
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claimant following a hearing.  The STUC are also concerned that it 
is openly admitted in the consultation that there has not been any 
detailed modelling carried out in relation to Option 2 and, therefore, 
we would question why this consultation is taking place in the 
absence of any such modelling. 

The STUC would also question why higher value claims should 
attract a higher fee, They may not necessarily be more complex 
and they may not just affect higher wage earners whom the 
Ministry of Justice appear to think should pay more A £30,000+ 
claim could, for example, involve a claim under the Equal Pay Act, 
where the claimant on relatively low earnings has suffered a 
detriment over a prolonged period of time. 

Question 19 – Do you think it is appropriate that the tribunal 
should be prevented from awarding an award of £30,000 or 
more if the claimant does not pay the appropriate fee? Please 
give your reasons and provide any supporting evidence.  

The STUC does not feel that it is appropriate to prevent tribunals 
from awarding a justifiable award of £30,000 or over, if they have 
paid a fee for a lesser claim level.  As stated elsewhere, the 
calculation of loss in tribunal claims is complex and individuals, 
despite all the support, guidance and tools the Ministry of Justice is 
proposing, will still have difficulty in accurately assessing the value 
of their claim, or be able to review the value of the claim as it 
progresses.  We feel this requires professional guidance and 
expertise as provided by trade unions to their members and, in the 
absence of this advice, unrepresented claimants will continue to 
over or underestimate their claims.  The STUC does not feel there 
is any justification for penalising claimants who have paid a fee 
below Level 4, because they have not been able to assess their 
claim accurately.  W fee that, in effect, this proposal is asking 
claimants to pre-judge the outcome of the claim and is against 
natural justice. 

Question 20 – Fewer than 7% of ET awards are for more than 
£30,000. Do you think £30,000 is an appropriate level at which 
to set the threshold?  

The STUC would question why a threshold has to be set at all 
other than for the purposes of income generation.  Our view would 
be that the only reason for setting a threshold would be to appease 
business stakeholders.  However, our analysis of the statistics 
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would suggest that the bulk of cases, where awards are for over 
£30,000, are discrimination cases and we believe that there is 
enough case law in relation to all aspects of discrimination for the 
employer to form a realistic expectation of any likely award against 
them, if they discriminate or allow discrimination against members 
of staff. 

Question 21 – Do you agree that Option 2 would be an 
effective means of providing business with more certainty 
and in helping manage the realistic expectations of 
claimants?  

We are not convinced that Option 2 will meet either objective. 
Businesses should be able to realise that the implications of not 
having adequate policies and procedures in place to prevent 
discrimination are likely to lead to increased awards, if they are 
subject to a claim against them.  Equally, if they unfairly dismiss a 
higher paid worker, they should be realistic and have the 
experience to realise their actions are likely to be costly. 

Question 22 – Do you agree with our view that it is generally 
higher income earners who receive awards over £30,000? 
Please provide any evidence you have for your views.  

The STUC accepts that it is safe to assume that settlements over 
£30,000 will probably be related to action by higher wage earners.   

Question 23 – Do you agree that we should aim to recover 
through fees a greater contribution to the costs of providing 
the service from those who choose to make a high value 
claim (and can afford to pay the fee)? Do you have any views 
on impacts you think this would have on claimants or 
respondents? Please provide any supporting evidence for 
your statement.  

We do not agree with this proposal, as we feel that to do so would 
discourage claimants from submitting claims that they believe, as 
far as they are able to assess, are perfectly justified in substance 
and value.  The Ministry of Justice has also admitted that no 
reliable modelling has taken place and those providing responses 
are being asked for views on amounts for proposed fees that are 
only indicative.  Furthermore, we do not believe that it is fair to ask 
those who have a straightforward higher value claim to pay more 
than a claim of lesser value that uses the same amount of tribunal 
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resource.  Again, we believe that lower earners just above the 
remission threshold might be deterred from submitting justifiable 
claims, because of the approach being suggested in this question. 

 

 

Question 24 – Do you agree with the Option 2 fee proposals? 
If not, please explain why.  

The STUC does not agree with the proposals under Option 2 for a 
number of reasons.  We believe it is the employer’s responsibility 
for the employers to make themselves aware of the likely 
consequences of breaching employment or discrimination law and 
it should not be the role of Government to appease the concerns 
on this stakeholder group at the expense of claimants, when there 
is no evidence to support their concerns. 

Option 2 is a one off fee paid at the outset covering the issue and 
hearing costs. 80% of cases do not go to hearing and there is no 
refund paid to claimants, if the case settles after listing, even when 
it is the employer who prolongs the settlement process. 

In common with Option 1, the greatest financial impact is on the 
claimants and gives little consideration to the behaviours of 
employers in the process.  

Question 25 – Do you agree with our proposals for multiple 
claims under Option 2? Please give reasons for your answer  

The STUC does not agree with the proposals for multiple claims in 
Option 2, because of the possibility of strike out, if one or more 
parties to the multiple fail to pay the fee. However, we would agree 
that it is right that no one party should have to pay more than the 
fee for an individual claim in multiple cases, where one or more of 
the others are in receipt of remission. 

We would also disagree with Option 2 on the principle that any 
charging fee that requires payment of fees in advance is contrary 
to natural justice. 

Question 26 – Do you agree with our proposals for remissions 
under Option 2? Please give reasons for your answer  
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The STUC has no particular difficulty, although we remain 
unconvinced that the remission system is workable.  As not 
enough detail is supplied to provide us with any confidence, this 
will not lead to problems in respect of time bar. 

 

Question 27 – Do you agree with our approach to refunding 
fees under Option 2? If not, please explain why.  

Please see our response to Question 14. 

Question 28 – What sort of wider information and guidance do 
you think is needed to help claimants assess the value of 
their claim and what issues do you think may need to be 
overcome?  

Trade union members are already provided with the advice and 
guidance required to help them arrive at a realistic value of what 
their claim is worth, as well as an indication of the amount they are 
likely to receive.  However, for unrepresented claims, we have 
concerns that individuals will always have a tendency to overvalue 
claims, irrespective of any steps that might be taken to provide 
advice or guidance.  Individuals need independent advice and our 
fear would be that should the introduction of fees result in less 
involvement of Citizen’s Advice, Law Centres and other voluntary 
sector bodies, then there will be less opportunity for individual 
claimants to access advice. 

Question 29 – Is there an alternative fee charging system 
which you would prefer? If so, please explain how this would 
work.  

The STUC believes that any fee charging structure should not 
involve payment up front, especially when these fees are only 
borne by one party in any action.  A respondent could have 
behaved despicably towards an employee and does not have to 
pay.  This behaviour would not come to light until the hearing 
funded by the claimant takes place, if the claimant can afford to 
pay the hearing fee when required to do so under Option 1.  Our 
main difficulty with Option 2 is that the whole fee is demanded in 
advance and statistics show that 80% of tribunals do not go to 
hearings.  Again, there is no financial incentive on employers to 
settle after listing and we feel this is desperately unfair and infers it 
is only claimants who delay settlement. 



17 
 

We believe that fees should be applicable to both parties and 
settled when the case is settled, or the judicial process is 
completed. 

Question 30 – Do you agree with the simplified fee structure 
and our fee proposals for the Employment Appeal Tribunal? If 
not, please explain why and provide any supporting evidence.  

The STUC cannot agree to the proposals for Employment Appeals 
Tribunals, as the fees included are indicative. We feel these 
indicative fees would discourage individual claimants from going to 
appeal having already invested significant sums attempting to 
achieve justice.  Again, we feel this is contrary to natural justice. 

Question 31 – What ways of paying a fee are necessary, eg 
credit / debit cards, bank transfers, direct debit, account 
facilities? When providing your answer, please consider that 
each payment method used will have an additional cost that 
will be borne by users and the taxpayer.   

Clearly, for large users of the tribunal system, such as trade 
unions, account facilities would be beneficial.  Other than that, we 
believe that it is for the Ministry of Justice to develop a system that 
allows for the collection of fees. 

Question 32 – What aspects should be taken into account 
when considering centralisation of some stages of claim 
processing and fee collection?  

The Ministry of Justice should delay any centralising of any stage 
of claim processing until administration of employment tribunals 
has been devolved. 

We would welcome responses to the following questions set 
out the accompanying Equality Impact Assessment.  

Q1 – What do you consider to be the equality impacts of the 
introduction of fees both under Option 1 and Option 2 (when 
supported by a remission system) on claimants within the 
protected groups?  

The STUC feels that the remission system threshold of £13,000 for 
a single person is too low and will potentially have an impact on 
many lower paid workers mainly women, younger workers and the 
disabled. 
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We note that this is an initial Equality Impact Assessment and a 
further assessment will be published with the Government’s 
response to the consultation 

Q2 – Could you provide any evidence or sources of 
information that will help us to understand and assess those 
impacts?  

The STUC does not have evidence or any information to help 
assess these impacts. 

Q3 – What do you consider to be the potentially positive or 
adverse equality impacts on employers under Options 1 and 
2?  

We are also concerned that Option 2 plans to introduce a 
threshold of £30,000, above which a substantially higher fee will be 
levied. Our concern is that in Equal Pay cases, where the pay 
inequality has existed over a prolonged period and the legitimate 
claim is for over the threshold, then women submitting claim will 
face the substantially higher fee or, perhaps, submit claims at a 
lower cost. 

Q4 – Do you have any evidence or sources of information that 
will help us to understand and assess those impacts?  

The STUC does not have evidence or any information at present 
to help assess these impacts. 

Q5 – Do you have any evidence that you believe shows that 
the level of fees proposed in either option will have a 
disproportionate impact on people in any of the protected 
groups described in the introduction that you think should be 
considered in the development of the Equality Impact 
Assessment?  

The STUC does not have evidence or any information at present. 

Q6 – In what ways do you consider that the higher rate of fees 
proposed in Option 2 for those wishing to take forward 
complaints where there is no limit to their potential award (the 
Level 4 fee) if successful, will be deterred from accessing 
justice?  
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The STUC believes that claimants who may not be in receipt of 
remission and liable to pay the higher fee will have to decide 
between seeking justice against the impact the increased fee will 
have on household budgets. 

In common with the response to Question 3, our fear would be that 
claimants would be deterred from submitting claims based on their 
actual value and submit an application below the threshold 

Q7 – Are there other options for remission you think we 
should consider that may mitigate any potential equality 
impacts on people with protected characteristics while 
allowing us to keep the levels of fees charged under either 
option to the level we propose?  

We believe this could be mitigated by increasing the remission 
threshold, not counting joint household incomes and including fees 
in post-hearing costs discussions, which would mitigate any 
equality impacts. 

Q8 – Do you consider our assumption that the potentially 
adverse effects of the introduction of fees together with the 
remission system will mitigate any possible adverse equality 
impacts on the groups covered by the analysis in our equality 
impact assessment to be correct? If not, please explain your 
reasons.  

Our concern is that we do not know exactly how much the fees are 
going to be. 

Q9 – Further to Q8 could you provide any information to help 
us in understanding and assessing the impacts?  

Not at this stage. 

Q10 – Could you provide evidence of any potential equality 
impacts of the fee payment process described in Annex B of 
the Equality Impact Assessment you think we should 
consider?  

Our concern would be that, even taking into account the proposed 
remission system, the fees will have to be paid in advance, and will 
impact more on lower paid workers who are normally found in the 
protected groups. 
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Q11 – Further to Q10 do you have any suggestions on how 
those potential equality impacts could be mitigated?  

Please see Question 7. 

Q12 – Where, in addition to any of the questions that have 
been asked, you feel that we have potentially missed an 
opportunity to promote equality of opportunity and have a 
proposal on how we may be able to address this, please let us 
know so that we may consider it as part of our consultation 
process. 
 
At this stage, we have no response to this question. 
 

 


